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FOREWORD

This fourth edition of the CIPM study pack is one of the learning resources recommended to
persons preparing for certification through professional examinations. It is uniquely prepared to
meet the knowledge standards of HR certification bodies and/or degree awarding institutions. The
study pack is highly recommended to researchers, people managers and organisations responsible

for human capital development in its entirety.

Each chapter in the text has been logically arranged to sufficiently cover all the various sections in
this subject as itemised in the CIPM examination syllabus. This is to enhance systematic learning
and understanding of the users. The document, a product of in-depth study and research, is practical
and original. We have ensured that topics and sub-topics are based on the syllabus and on

contemporary HR best practices.

Although concerted effort has been made to ensure that the text is up to date in matters relating to
theories and practices of contemporary issues in HR, nevertheless, we advise and encourage
students to complement the study text with other study materials recommended in the syllabus.

This is to ensure total coverage of the elastic scope and dynamics of the HR profession.

Thank you and do have a productive preparation as you navigate through the process of becoming

a seasoned Human Resources Management professional.

Olusegun Mojeed, FCIPM, fnli
President & Chairman of the Governing Council
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PART I
THE NIGERIAN LEGAL SYSTEM

CHAPTER ONE

CHAPTER ONE: DEFINITION AND NATURE OF LAW
1.0 INTRODUCTION

To define ‘law’ is a most difficult task. Attempts in the past at defining law have been, at best,
descriptive. Law is better understood when viewed as a system with many components, which
could then be taken apart and examined individually, as we shall attempt to do in this chapter.

1.1 LEARNING OBJECTIVES

At the end of this chapter, readers should be able to understand the following concepts:

i.  The meaning of law and its functions in the society

ii.  The major theories of law

iili.  The concept of a legal system

iv.  The features of the Nigerian Legal System

v.  The sources of Nigerian law

vi.  The nature and structure of the court system in Nigeria
vii. ~ The various personnel of court
viii.  The nature and function of the law under the military

1.2 MEANING OF LAW

The term ‘law’ has been defined by various scholars and with varying degree of success. However,
no adequate or satisfactory definition of law has evolved.

Law has been defined as a body of rules and regulations that is accepted as binding by the society,
which guide human conduct and are enforced directly by the state; a breach of which exposes the
lawbreaker to punishment in form of fines, imprisonment, death or redress of any wrong done to
another by way of damages or other forms of relief.

Simply put, law may be defined as a body of rules and regulations by which an organized society
is governed, a breach of which carries specific sanctions. Law is therefore normative in character
in the sense that it prescribes rules and seeks to regulate human behaviour in the society.

1.3 THEORIES OF LAW

In a quest to understand the meaning, essence and functions of law in the society, philosophers
have from time immemorial developed different theories of the law. Although there are many
theories, we shall deal with the five major ones. These are Natural, Positive, Marxist, Realist and
Historical Law theories.



1.3.1 NATURAL LAW THEORY

Natural law theory is the earliest of all these theories. The major contributors are Heraclitus,
Socrates, Plato, Aristotle, Gaius and Cicero. Later adherents include Aquinas, Gratius, Hobbes,
Locke, Rousseau, Kant and Hume. In their studies of the relations between nature and society, they
concluded that two types of law govern social relations. The first is made by the person in charge,
to control relationships within a society; the methods, type and level of control varies from one
polity to the other and over time within a given polity. The other, is immutable, unchanging, fixed
and all-encompassing and should be the basis of evaluating the laws made by human beings. The
former laws were tagged positive laws and the latter natural law or eternal law or principles of
natural justice.

The Romans used it to develop their laws as jus civile, laws governing Roman citizens, and jus
gentium, laws governing all their colonies and foreigners.

The Pope became despotic in the Middle Ages due to the teachings of Thomas Aquinas that natural
law is the law of God to the people and that the Pope as the representative of God on earth was to
enforce the laws on the Kings and their subjects. This made later naturalists, Locke, Montesquieu
and others to postulate that everyone is created free, equal and independent, thus re-modeling the
concept of Natural law as the individual right to life, liberty, and security. Similarly, Rousseau’s
teachings of individual’s right to equality, life, liberty, and security were based on natural law. The
English Revolution of 1888, the American Declaration of Independence and the French Revolution
of 1789 were also based on Natural law theory.

Despite its contribution, however, the positions of the proponents are as diverse as their number.
Thus, it was subjected to criticisms by scholars such as John Austin and others who rejected this
theory and later developed the positive law theory.

1.3.2 POSITIVE LAW THEORY

Positive (imperative or analyst) law theory refers to the law that is actually laid down by separating
what law ‘is’ from what it ‘ought’ to be. It stated that law is the rule made and enforced by the
sovereign and there is no need to use reason, morality or justice to determine the validity of law.

This theory maintained that; rules made by the sovereign are laws irrespective of any other
considerations. Law is a command of the sovereign to his/her subjects and there are three elements
in it: command, sovereign and sanction. Command is the rule given by the sovereign to the subjects
or people within the jurisdiction of the sovereign. Sovereign refers to a person or a group of persons
who hold supreme power or authority and whose decision is binding upon all citizens. Sanction is
the penalty that follows violations of the rule enacted by the sovereign.



The proponents include Austin, Kelsen, Bentham and H.L.A Hart. There are as many sub-divisions
in this school of thought as in the naturalist school. This theory was criticized by scholars for
defining law in relation to sovereignty or state because law is older than the state historically and
that law exists in the absence of state. Thus, primitive law (a law at the time of primitive society)
serves the same function as mature law.

On the issue of sanction as a condition of law in positive law, it is criticized that the observance of
many rules is secured by the promise of reward rather than imposition of sanctions. Even though
sanction plays a role in minority of the populace who are reluctant to obey, but the law is obeyed
because of communal acceptance and a desire to enjoy the benefits that obedience brings.

Another main criticism of positive law theory is that it is superficial to regard the command of the
sovereign as the real source of the validity of law. It is argued that many regard law as valid because
it is the expression of natural justice or the embodiment of the spirit of people.

1.3.3 MARXIST LAW THEORY

Marxists believed that private property is the basis for the existence of society; and that property
creates classes in the society. Those who have the means of production exploit those who do not
have these means by making laws to protect the private property. The foundation of the
postulations above was rooted in the writings of Karl Marx and Friederich Engels which is termed
dialectic materialism. Marxists maintained that there was neither law nor state in primitive society
for there was no private property. The theory asserts that perfect equality could be attained when
society transcends capitalism through socialism to communism; at this stage there would be no
private property, no state and no law. This is an ideal that is impracticable in reality. Nevertheless,
this theory is a challenging and intellectually stimulating one.

1.3.4 REALIST THEORY OF LAW

It focused on the actual working of the law rather than its definitions. It provides that law is the
pronouncements of the judges; rules must be used to solve practical cases, if not they are not laws
but mere words. The words of law gain life only when applied in reality (when judges decide on
it). Therefore, it is the decision of the judges, not the legislators that is considered as law. The
proponents of this theory include Justice Homes, Lawrence Friedman, John Chapman Gray, Jerom
Frank and Karl N. Lewelln.

This theory has its basis in the common law legal system in which decisions previously given by
a court are considered as precedent to be used as law to decide future case with similar facts. This
is not applicable in civil law legal system, as a result this theory has been criticized by scholars
from civil law jurisdictions, where there is no precedent.



1.3.5 HISTORICAL SCHOOL

To the historian, law develops from customs generally accepted by the society, such as the
common law, which originated from the general custom of the ancient peoples of England. Most
of the indigenous Nigerian customs have become notorious and judicially noticed by the courts.

1.4 FUNCTIONS OF LAW IN THE SOCIETY

Q) Instrument of social change and control

(i) Maintenance of law and order

(iii) Instrument of social engineering and economic development
(iv) Instrument of social justice and social equilibrium

(V) Instrument of class abridgement e.g. tax laws

(vi) Settlement of disputes

(vii) Instrument of stability

(viii) Law confers legitimacy on a government.

1.5 LEGAL SYSTEM

A legal system may be defined as the rules that guide inter-relationship among the citizens of a
society, the administrative structure and the machinery for the establishment and enforcement of
those rules. This includes the court system, the police, the prison system, etc. Simply put, it means
the laws, courts, personnel of the law and the administration of justice system in a particular
jurisdiction.

1.5.1 FEATURES OF THE NIGERIAN LEGAL SYSTEM

(i) It is influenced and fashioned along the British legal system, due to the colonial
relationship Nigeria had with Britain.

(i) Multiplicity of legal system: Islamic, Customary and English Laws coexisted and apply
to the appropriate persons in Nigeria. This feature is a reflection of the diversity of
Nigeria. Nigeria is a federation of 36 States and the Federal Capital Territory. The
federal and the state governments are empowered to make their own laws. Within each
State, apart from the various local government councils which are empowered to make
bye-laws, there are many ethnic groups and sub-groups, each having her own
indigenous customary law.

1.5.2 SOURCES OF NIGERIAN LAW
The sources of Nigerian law include the following:

1.5.2.1 THE RECEIVED ENGLISH LAW: This is a major source of Nigerian law, and a
reflection of the colonial relationship Nigeria had with Britain. A substantial part of the Nigerian
law is derived from the English statutes. This process is called legal transplantation. It refers to the
reception of foreign legal system into a local or indigenous legal system. The received English law
is made up of the following:

@) The Common Law: This is the earliest system of law in England. It is common to the
whole of England. Common law is a very rigid system of law. It is not enacted but developed by
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the English judges. The common law courts include the King’s Court, the Court of Exchequer and
the Court of Common Pleas. The common law remedy is basically award of damages, i.e. financial
compensation for a wrong. The major defects of the common law include the following:

I.  Access to court was based on the existence of standard writs. The writ system was slow
to respond to the increasing number of new causes of action. Where no suitable writ is
available, an injured party is denied a remedy.

ii.  The writ system was rigid and complicated and a trivial error could defeat the entire
claim.

iii. ~ Common law is also associated with the problem of inadequacy of remedy. The only
common law remedy was award of damages. Damages refer to financial compensation
given by court.

(b) The Doctrines of Equity: The rigidity of common law and the inadequacy of her remedies
led to the emergence of the rules of equity. Equity came to mitigate the rigidity of common law
and also provided additional and enhanced remedies. The court of equity (Court of Chancery)
followed no established procedure in dealing with cases before it. Its intervention was based
primarily on the ground of conscience.

The introduction of equity into English law led to an unhealthy rivalry between the Common Law
Courts and the Court of Chancery. The Common Law Courts alleged that the Court of Chancery
was frustrating their decisions and that equity came to replace common law. This conflict was
referred to King James I, who ruled that whenever there is conflict between common law and
equity, the rules of equity should prevail.

The improvements made by equity are as follows:

Q) Recognition of new rights such as the trust concept and the principle of equity of
redemption.

(i) Introduction of better and additional remedies such as equitable remedies which
include:

a. Injunction: This is an order of court compelling or restraining the doing of a particular
act. It could be interim, interlocutory or perpetual injunction.

b. Specific Performance: This refers to an order of court compelling a party to carry out
his contractual obligations.

c. Rescission: This is a remedy for a breach of contract, restoring a party to his pre-
contract position.

d. Rectification: Where a transaction has been reduced to writing and the document is
such that do not reflect the true intention of the parties, the court may, in her equitable
jurisdiction, rectify the document with a view to making it reflect the true intention of
the parties.

e. Restitution is an order directing a party to return to the true owner or the appropriate
authority, a wrongfully acquired property.

f. Other useful concepts developed by equity are the doctrine of promissory Estoppel and
part performance.

In 1873, the Judicature Act was enacted, which amalgamated the administration of common law

and equity. Thus, this led to the emergence of a single court with power to administer both the
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common law and equity. The Judicature Act established the Supreme Court of Judicature to replace
the separate common law courts and the courts of chancery.

(© Statutes of General Application: Statutes made in England on or before January 1, 1900
are applicable in Nigeria, as statute of general application e.g., Sale of Goods Act (1873), Infants
Relief Act (1874), Partnership Act (1890), Wills Act (1837), Status of Fraud (1677), via local
statutes such as Ordinance No. 3 of 1863.

1.5.2.2 CUSTOMARY LAW: This refers to native laws, principles, norms, notions, rules,
institutions and customs. Customary law is a body of rules and norms by which the indigenous
communities are governed and generally accepted by members of a local community as binding
on them.

Section 2 of the Evidence Act defines custom as a rule which in a particular district has, from long
usage, obtained the force of law. In the case of Owoniyin v. Omotosho (1961) 1 All NLR 304 at
309, Bairamaian F.J. defined customary law as a mirror of accepted usage. See also Bilewu
Oyewumi v. Amos Owoade Ogunesan (1990) 3 NWLR (Pt. 196) 182.

1.5.2.2.1 Features of Customary Law

Q) It must have been in existence at a relevant point in time and enjoy popular
acceptance by the community.
(i) Flexibility: Customary law is flexible and changes with time- see Lewis v. Bankole

(1909) NLR 100-101. The flexibility of customary law was also demonstrated in
the case of Damole v. Dawodu (1958) 4 FCS 46, where the court had to determine
whether idi igi (that is, the estate of a deceased person with four wives for instance,
will be divided into four equal parts and given to children of each wife) system of
distribution of the estate of a person who died intestate under the Yoruba native law
and custom has given way to Ori-Ojori (equal share by the children).

(iii) Customary law is largely unwritten. Its source is essentially the recollection of
elders and others whose traditional roles enable them to have good knowledge of
the customs and tradition of their place.

(iv) It must enjoy general acceptability among the people as binding on them; and not
be a custom that should be observed at will.

1.5.2.2.2 Validity Tests of Customary Law

Before a customary law can be enforced by a court of law, such customary law must pass 3 tests,
namely:

Q) Repugnance Test: The custom must not be repugnant to natural justice, equity and good
conscience. It means the custom in question must be fair and produce reasonable result. The
custom must not offend the rules of natural justice or be barbaric. In the case of Edet v. Essein
(21932) Il NLR 47, the Plaintiff paid dowry on a girl while she was a child. The girl subsequently
married another man and had two children. The plaintiff claimed that under the applicable
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customary law, he was the father of the children on the ground that the bride price he paid had not
been refunded to him. Carey J., was not satisfied that such a custom existed and that even if it
indeed existed, he could not have applied it since he considered it repugnant to natural justice,
equity and good conscience.

Similarly, in the case of Re: Effiong Okon Attakpan v. Henshaw & Anor (1930) 10 NLR 65 at
66, the court held that a custom which allows the property of a former slave upon his death to be
administered by his master to the exclusion of the slave’s child is not only contrary to the
provisions of the Slavery Abolition Ordinance No. 35 of 1916, but also contrary to natural justice.
Also, in the case of Meribe v. Egwu (1976) 6 ECSLR 274, the Supreme Court held, albeit obiter,
that woman to woman marriage was repugnant to natural justice, equity and good conscience. See
also Mariamo v. Sadiku Ejo (1961) NLR 18; Lawaoye v. Oyetunde (1944) AC 170.

(if) Incompatibility Test: A rule of customary law must not be incompatible either directly or by
implication with any law for the time being in force in Nigeria. Direct incompatibility arises where
a statute is obviously meant to displace or modify a customary law. For instance, the Slavery
Abolition Ordinance No. 35 of 1916 was enacted with the object of abolishing slavery. The status
of “Osu” in the Eastern Nigeria was also abolished by the Abolition of Osu System Law No. 13 of
1956 of Eastern Nigeria. It is also a criminal offence to claim that someone has the power of
witchcraft and the Killing of witches is murder- see sections 207 — 211 of the Criminal Code.

(iii) Public Policy: For a customary law to be enforced by the court, it must not be contrary to
public policy. A custom would be declared contrary to public policy where it promotes immorality
and promiscuity. In the case of Cole v. Akinyele (1960) 5 FSC 84, a rule of customary law to the
effect that a child born outside wedlock, during the subsistence of the marriage and whose paternity
is accepted becomes a legitimate child and can share equally with the children of the marriage has
been declared contrary to public policy on the ground that such custom promotes promiscuity. A
similar decision was held in Alake v. Pratt (1955) 15 WACA 20. These decisions would have been
different now with the enactment of section 42(1) & (2) of the 1999 Constitution which prohibits
discrimination of any form based on the circumstances of a person’s birth.

1.5.2.2.3 Proof of Customary Law
Customary laws are treated as questions of fact and as such, can be proved by the following means:
Q) Judicial Notice: according to section 17 of the Evidence Act, 2011 ‘A custom may
be judicially noticed by the court if it has been acted upon by a court of superior or
co-ordinate jurisdiction.” Simply put, judicial notice of a custom may be taken by
a court where the custom has been applied or enforced severally by courts in the

same area.

(i) By oral testimony: involves bringing witnesses to court to give evidence in support
of a custom.

(iii) Expert Opinion: This involves bringing to court experts in native law and customs,

to give evidence in support of a custom.

7



(iv) Assessors: Where the question on customary law is involved and the court is of the
opinion that it will not be competent to decide the said question; the court may
claim the assistance of experts known as assessors.

(V) Textbooks and manuscripts written by respected authorities on customary law are
widely used as proofs.

1.5.2.3 NIGERIAN LEGISLATION: This refers to laws made by the law-making organs in the

state. It comprises of the followings:

a. Ordinances: These are laws passed by the Nigerian central legislature before October 1954.
There was only one legislative council in Nigerian then and the laws for the whole
country were uniform.

b. Acts: These are the legislations made by the Federal Legislature in a civilian regime; i.e.,

Acts of National Assembly.
c. Laws: are enactments made by the legislature of a region (now state) in a civilian regime,
e.g., Laws passed by the Abia State House of Assembly
d. Decrees: These are laws made by the Federal Military Government
in exercise of its legislative powers.
e. Edicts: These are enactments made by the military government of a
state.

f. Bye Laws: These are laws made by the local government councils in a military or civilian

dispensation.

g. Subsidiary or Delegated Legislation: These are laws made by administrative bodies,
ministries or agency in accordance with enabling law.

1.5.2.4 ISLAMIC LAW: This is sometimes referred to as Sharia Law. Islamic law is a source of
Nigerian law, though its operation is limited to Northern Nigeria; and applicable to the adherents
of the Muslim faith.

The sources of Islamic law include the Quran, the sayings of Prophet Mohammed (Sunna), the
consensus of Islamic Scholars (lIjima) and reasoning by analogy (Kiyas). It is made applicable by
the High Court Laws of Northern States of Nigeria (Section 28 of Cap. 49, Laws of Northern
Nigeria 1963).

The version of Islamic law in Nigeria in force is the Moslem law of the Maliki school of thought.
Other schools of thought are Hanafi, Hambali and Skafi’i. Islamic law governs matters relating to
inheritance, marriage, divorce, legitimacy and custody of children, e.t.c.

1.5.2.4.1 Features of Islamic Law

0] It is based on Islamic faith.

(i) It is a written law.

(i) It applies only to members of Islamic faith.

(iv) There are different schools of Islamic law. In Nigeria, the application of Sharia
law varies from one community to another- see Tapa v. Kuka (1946) 18 NLR
5.
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1.5.2.5 CASE LAW/JUDICIAL PRECEDENT: the doctrine of judicial precedent (otherwise
called stare decisis) is an old common law doctrine by which the lower courts are obliged to follow
or adopt the reasoning of higher courts when faced with similar facts. Case laws are therefore laws
found on judicial reasoning.

By the application of this doctrine, the decisions of superior or higher courts are binding on the
lower courts when faced with similar facts except when the case at hand can be distinguished. Note
that a Judge’s decision is made up of Ratio Decidendi and an Obiter dictum.

Ratio Decidendi: This is the reason for the decision. It is a rule of law upon which a decision is
founded or with which a judge rationalizes his decision. It is only a ratio decidendi in a decision
that constitutes a binding precedent. This implies that it is not everything said by a judge in his
judgement that constitutes a precedent. A good law-making reporting system is a sine quo non
(indispensable) to the operation of the doctrine of judicial precedent.

Obiter Dictum: it means statements made by the way. It is the personal opinion of the judge. Obiter
dictum does not constitute a precedent and are therefore not binding. They may however, be of
persuasive authority.

However, a lower court may refuse to follow a binding precedent where the present case can be
distinguished from the precedent case. A judge may refuse to adopt or follow a binding precedent
on the ground that the facts of the precedent case and the present case are not entirely identical to
justify the adoption of the precedent; for example, where a material fact in the case at hand is not
found in the precedent case.

Overruling must also be distinguished from reversing. A precedent is overruled when a judge, in
a present case states that, the previous case was wrongly decided. It is however, only a higher court
or a court of co-ordinate jurisdiction that is capable of overruling a precedent. A decision is said
to be reversed when it is altered on appeal by a higher court.

Operation of the Doctrine of Judicial Precedent: The Supreme Court is bound by her previous
decisions but may depart from it in any of the following circumstances:

Q) Where the decision is inconsistent with the provision of the constitution.
(i) Where the decision is reached per incuriam (i.e., wrongly decided).
(iii) Where the decision perpetuates hardship and considerable injustice- see Johnson

v. Lawanson (1971) 1 All NLR 56. Awojugbagbe Light v. Industries v. Chinukwe
(1995) 4 NWLR (pt.390) 379.
The Court of Appeal is bound by the decision of the Supreme Court. When a Court of Appeal is

faced with two conflicting decisions of the Supreme Court, it would normally follow the later in
time. See Yusuf v. Egbe (1987) 2 NWLR 341 at 354.

The Court of Appeal would normally be bound by her previous decisions and that of abolished
courts of equal status, e.g., the West African Court of Appeal (WACA).
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The Court of Appeal is entitled and bound to decide which of her conflicting decisions it will
follow. The Court of Appeal would however, depart from her previous decisions where it is
satisfied that the decision was given per incuriam or the decision conflicts with a decision of the
Supreme Coulrt.

Advantages of the Doctrine

(i)

(i)
(iii)
(iv)

(V)
(vi)
(vii)
(viii)
(ix)
(x)

It promotes certainty of law.

It creates an environment for the progressive development of law.

The doctrine provides guidance and direction to the lower courts.

It saves the time of the courts as the judges are spared the task of re-examining rules
of law and principles in each case.

It promotes justice as litigations are treated equally.

The doctrine promotes respect for the higher authority and this is compatible with
the ethics of legal profession.

It enhances uniformity in the application of the rule of law.

It introduces stability, certainty and calculability into judicial

awareness.

It helps to guide against arbitrariness of judges.
It is of tremendous assistance to lawyers in advising their

clients.

Disadvantages of the Doctrine

(i)
(i)

(i)

(iv)
(v)

Rigidity: Once rules are laid down in case law, it becomes binding until it is
overruled.

The doctrine is capable of slowing down the development of the law. Since the
level of litigation is very slow, especially in a predominantly illiterate and
uninformed society like ours, case law may not grow fast enough to meet the
changing trends in the society.

It may be difficult to identify a ratio decidendi in a case and a case is capable of
having more than one ratio decidendi.

It may be difficult to have a precedent with the same facts with the case at hand.
A judge may be compelled to apply an established rule, contrary to his personal
convictions- see Savannah Bank v. Ajilo (1988) 1 NWLR (pt.97) 305;
Awojugbagbe Light Industries v. Chinukwe supra

1.5.2.6 INTERNATIONAL LAW: is a body of rules that govern the relationship between
sovereign states. The sources of international law include treaties, (conventions) customary
international law, case law, e.t.c. When Nigeria is a signatory to any treaty or convention, the
provision of such treaty becomes a part of Nigeria law once it has been ratified by the National
Assembly under section 12 of the 1999 Constitution. An example of an international treaty is the
African Charter on Human and Peoples Right.
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1.6 CLASSIFICATIONS OF LAW

Law may be broadly classified as follows:

Q) Criminal and Civil Law
(i) Public and Private Law
(iii) Substantive and Procedural Law
(iv) Municipal and International Law

Criminal and Civil Law: Criminal law is the law of crime. It defines offences and prescribes
punishments. Civil law deals with the relationship among individuals, groups and institutions. It
aims at compensating individuals for loss suffered as a result of the wrongful conduct of others.
Civil law comprises of law of contract, property law, law of trust, law of torts, e.t.c. Other
distinctions between criminal and civil law include the following:

Q) The plaintiff/claimant in a civil case is usually an individual(s) (the aggrieved or
victim) while criminal cases are generally prosecuted by the State except in
exceptional circumstances where the right of private prosecutor may be recognized.

(i) Civil actions can be settled out of court and the court may even assist in this regard
while criminal cases cannot be settled out of court.

(iii) The standard of proof in civil cases is based on balance of probabilities or
preponderance of evidence, while criminal cases must be proved beyond reasonable
doubt.

(iv) Upon conviction in criminal cases, the possible sanctions include terms of

imprisonment, fine and death penalty (capital punishment), while civil remedies
include award of damages, an order of injunction, specific performance,
rectification, restitution, e.t.c.

(V) Judgement in criminal cases are enforced by the State while in civil cases, it is the
duty of the successful party to enforce the judgement although he may be assisted
by the court on his application.

Public and Private Law: Public law deals primarily with the rules and regulations affecting the
state, her organs and institutions. It deals with the maintenance of public order, the institution of
the state, the administration of government, the police and public revenue. It comprises of
Administrative Law, Constitutional Law, Criminal Law, Criminal Procedure Law, Civil Procedure
Law, Mass Media Law, Law of Evidence e.t.c.

Private law on the other hand is concerned with the regulations of the relationship among
individuals. It comprises of the law of contract, law of torts, family law, law of insurance, credit
sales e.t.c.

Substantive and Procedural Law: Substantive law defines the right, powers and privileges

possessed by a person whose status is recognized by the corresponding duties, obligations and
disabilities. It means actual law.
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Procedural (Adjectival or remedial) Law is the law of procedure. It is the law that regulates how
legal actions are commenced and conducted. It is the law which provides for the application and
enforcement of substantive law. Examples are Civil Procedure Law and Criminal Procedure Law.

Municipal and International Law: Municipal law refers to the law which operates within a given
country, for example Laws of Nigeria; while international law regulates the relationship between
sovereign States.

1.7 LAW AND MORALITY

Law and morality are both systems of rules regulating human conduct in a society. Law differs
from morality in that:

a) The law is a coercive order while morality is persuasive;
b) Rules of law are enforced by forces external to the person required to obey, while moral
rules are enforced by the individual’s internal forces i.e. his conscience.

Law and morality overlap or sometimes constitute different normative orders as depicted below:
a) Certain rules are prescribed by morals only, not the law- injunction to love one’s enemies,
to respect animals’ rights, not to allow a person make a bad bargain e.t.c.
b) Certain rules are prescribed by legal orders only, with no reference to morality. These
include:
1) Amoral Rules: neutral rules where morality is not essential, as it is made for
convenience, expediency or public policy only. e.g. traffic rules- keeping right or left.
1) Immoral Rules: rules that are simply opposed to morality e.g. legalizing prostitution,
lesbianism, marijuana, law forbidding woman and non-initiates from coming out
during certain festivals.
1)  Rules common to both moral and legal order- rule prohibiting theft, rape, suicide
e.t.c.
However, morality is relative. Gay marriages are legal in most western nations such as USA, UK,
and Germany, even in South Africa, but repugnant and unacceptable, even criminal in most
African nations such as Nigeria and Zimbabwe. A decided case illustrates this relativity. In
Mohammed v. Knott (1969), 1QB, a Nigerian Muslim aged 23, married a Nigerian girl, aged 13
according to Muslim rites. The couple left Nigeria for England where they cohabited. The police
in England brought the child-bride before the Juvenile Court alleging that a married child of 13
was exposed to moral danger, lack of appropriate care and guidance. The Court held that child
marriage was repugnant in any decent society. However, such marriage was/is not prohibited
especially under Islamic law practised in Northern Nigeria.

1.8 COURTS IN NIGERIA

The court system is responsible for the administration of justice in Nigeria.

The diagram below shows the hierarchy of courts in Nigeria.
HIERARCHY OF COURTS

Supreme Court

Vi



Court of Appeal

v v v v v

Sharia Court State High Federal High Customary  National Industrial
of Appeal Court  Court Iourt of Appeal Court

Magi